
What You Should Know About  
Fiduciary Status Under EriSA

1

For plan sponsor and financial professional use only.

Foreword

Compliance with ERISA’s fiduciary responsibility and prohibited transaction provisions starts with 

an understanding of whether a person is serving in a fiduciary capacity. To a large extent, the 

application of ERISA’s prudence and general fiduciary duties and prohibited transaction provisions 

as well as ERISA’s civil enforcement and liability provisions all depend on one’s status as a fiduciary. 

Accordingly, the determination of fiduciary status is critical.

The following presentation prepared by the Principal Financial Group® concisely describes the basic 

concepts of fiduciary status under ERISA, as well as the implications of being a fiduciary. Equally 

importantly, the presentation focuses on the differences in the types of investment fiduciaries — 

both investment advisory fiduciaries under Section 3(21) and investment manager fiduciaries under 

Section 3(38).

Stephen M. Saxon, Chairman and Principal
Groom Law Group – Washington, D.C.  



IntroduCtIon 
 

understanding the role of plan fiduciaries in the selection and ongoing monitoring of investment 
options for retirement plans can be a challenge. However, having a firm grasp of the different roles 
of an ErISA1 fiduciary is critical given the ramifications of assuming fiduciary status (whether assumed 
intentionally, or not).   

At the Principal Financial Group®, we recognize the challenge and have  

developed this guide that plan sponsors and their financial professionals  

can use to help them understand:

• Under ERISA, who is a fiduciary? 
• What does it mean to be an ERISA fiduciary?
• What are the differences in the types of ERISA fiduciary roles?
• What are the implications of holding fiduciary status?

Note: In october 2010, the u.S. department of Labor (doL) proposed a regulation that would 
broaden the range of circumstances under which a person would be considered an ErISA fiduciary 
due to providing investment advice to a sponsor of an employee benefit plan or the plan’s 
participants or beneficiaries. While the final regulation — which is expected to be finalized in the near 
future — will broaden the scope of specific activities triggering fiduciary status, the existing definitions 
of 3(21) and 3(38) fiduciaries will likely remain intact.    

1Employee retirement Income Security Act of 1974
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ErISA dEFInItIon oF FIduCIArY 
 

Who is an ERISA fiduciary?

Before exploring the specific roles or functions of an ErISA fiduciary, it is important to understand what 
causes a person or entity to become an ErISA fiduciary in the first place.

Congress constructed ErISA based on its perspective that certain critical relationships to a plan and 
functions on the behalf of a plan should require heightened duties (and corresponding heightened 
scrutiny). Congress, therefore, defined who could be considered an ErISA fiduciary based not on the 
particular title a person (or entity) holds, but rather on what that person or entity does or has the 
authority to do relative to the plan. thus, with the exception of the plan’s named fiduciary and trustee, 
it is the functions undertaken rather than the title held that will be determinative of fiduciary status.

the starting point for all discussions of what it means to be an ErISA fiduciary is Section 3(21)(A) of 
ErISA. Section 3(21)(A) states that a person is a fiduciary “to the extent” that the person: 
• Exercises any discretionary authority or control over plan management or disposition of a plan’s assets
• Provides investment advice for a fee (or other direct or indirect compensation) or has any authority or 

responsibility to do so, or

• Has any discretionary authority or responsibility over plan administration

What does “to the extent” mean?

ErISA states a person is a fiduciary “to the extent” the person performs any of the functions listed 
above. “to the extent” means that a person could be a fiduciary regarding some aspects of the 
administration of the plan or its investments, but not others. In other words, the “extent” of 
fiduciary status can vary from person to person, depending on the specific plan duties each person 
undertakes. For example, an investment manager will be a fiduciary for purposes of the assets under 
its discretionary control but would not be a fiduciary regarding benefit claim decisions. 

Actions drive fiduciary status

to better grasp what does and doesn’t trigger fiduciary status, it is helpful to remember the following:
• A person’s fiduciary status is determined solely by whether any of the fiduciary activities listed above 

are performed, or not. 
• With the exception of the plan’s named fiduciary and trustee, neither a person’s actual title, nor 

whether the person has acknowledged fiduciary status, drives fiduciary status. 

Note: non-investment professional service providers (e.g., attorneys, accountants, actuaries) are not 
considered ErISA fiduciaries if they are providing only their normal professional services to a plan but 
may be fiduciaries with fiduciary obligations arising under other laws. non-fiduciary status also applies 
when a person (or entity) performs administrative functions for the plan that do not fall under the 
types of actions that trigger fiduciary status (listed above, under “Who is an ErISA fiduciary?”).   
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Categories of ERISA fiduciaries 

As mentioned earlier, any person who carries out any of the functions listed in ERISA Section 3(21)
(A) is a fiduciary. Within this broad definition of fiduciary, however, ErISA recognizes four categories 
of fiduciaries: named Fiduciary, Investment Manager, trustee and Investment Adviser.

• Named Fiduciary — ErISA requires each plan designate at least one fiduciary by name as having 
control over the plan’s operation. the named fiduciary can be identified by office or by name. 
typically, the named fiduciary is the employer sponsoring the plan, but it does not need to be.

• Investment Manager — ErISA Section 3(38) defines the term “investment manager” to mean  
a 3(21) fiduciary (other than a trustee or named fiduciary) who:
1.  Has the power to manage, acquire or dispose of any asset of a plan; 
2.  Is either a registered investment adviser (rIA) under the Investment Advisers Act of 1940,   

 a bank or an insurance company; and
3.  Has acknowledged in writing that he or she is a fiduciary with respect to a plan.

Note: only the named fiduciary or its delegates can appoint an investment manager, and the 
investment manager has fiduciary responsibility only for the portion of a plan’s investments that the 
named fiduciary or plan trustee delegates to the investment manager.

• Trustee — ErISA requires (with certain limited exceptions) that a plan’s assets be held in trust by one or 
more trustees. unless the trustee is subject to the direction of another party, such as plan participants, the 
plan trustee is the person recognized as having exclusive authority and discretion over the management 
and control of plan assets.  

•  Investment Adviser — ErISA Section 3(21) provides that a person will be deemed an 
investment adviser fiduciary where such person renders advice or provides recommendations 
for a fee regarding the purchase or sale of securities or other property for a plan. under doL 
regulations, a five-part test must be satisfied.

Also, as is defined under ERISA Section 3(16), the plan administrator generally has discretion 
over the administration and, as such, is a fiduciary.  

FIduCIArY rESPonSIBILItIES  
 

ErISA fiduciaries are subject to heightened standards of conduct. A fiduciary’s duties include: 
• Acting solely in the interest of plan participants and their beneficiaries and with the exclusive 

purpose of providing benefits to them 
• Carrying out their duties prudently 
• Following the plan documents (unless inconsistent with ErISA) 
• diversifying plan investments, and 
• Paying only reasonable plan expenses  



ErISA imposes significant responsibilities on fiduciaries who manage, control or otherwise have the 
authority to invest plan assets. For example, virtually every aspect of ErISA’s fiduciary duty requirements 
— including the prudence, exclusive benefit and diversification requirements, and the obligation to 
follow plan documents — impact how a plan’s investments are managed.

the duty to act prudently is one of a fiduciary’s central responsibilities under ErISA. It requires expertise in a 
variety of areas, such as investments. Lacking that expertise, a fiduciary will want to hire someone with that 
professional expertise to assist in carrying out the investment and other functions. Prudence also focuses on 
the process followed in making investment decisions. It is therefore critical that the appropriate level of due 
diligence is conducted (e.g., meetings, performance reviews, minutes) in making fiduciary decisions.  

A fiduciary should be aware of others who serve as fiduciaries to the same plan, because all fiduciaries 
have potential liability for the actions of their co-fiduciaries. For example, if a fiduciary knowingly 
participates in another fiduciary’s breach of responsibility, conceals the breach or does not act to correct 
it while having reason to know that a breach is occurring or has occurred, that fiduciary is liable as well.

Certain transactions are prohibited under the law to prevent dealings with parties who may be in a position 
to exercise improper influence over the plan. In addition, fiduciaries are prohibited from engaging in self-
dealing and must avoid conflicts of interest that could harm the plan. (Self-dealing means taking advantage 
of the fiduciary position or acting in one’s self-interest rather than in the best interest of the plan.) 

Fiduciaries can be held personally liable for their actions.

HoW ArE ErISA SECtIonS 3(21) And 3(38) FIduCIArIES dIFFErEnt?  
 

A great deal of discussion has surrounded the differences between what are commonly referred to as 
ErISA Section 3(38) and 3(21) fiduciaries. 

Who is a Section 3(21) fiduciary?

As noted earlier, ErISA Section 3(21) broadly and clearly identifies actions that trigger fiduciary status 
under ErISA: Anyone who exercises any discretionary authority or control over management of a 
plan’s assets, or who renders investment advice for a fee regarding a plan’s assets, is a fiduciary.    

For the purposes of this guide, the specific actions triggering 3(21) fiduciary status are narrowed in 
scope to the selection and monitoring of the investment options for investment of a plan’s assets; 
in this situation, 3(21) fiduciary status is understood to mean a person renders non-discretionary 
investment advice regarding the plan’s investment options for a fee.  
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When the named fiduciary engages a 3(21) fiduciary or advisor, the named fiduciary is not relieved of 
fiduciary responsibility. rather, the 3(21) fiduciary has been engaged to help the named fiduciary, who 
ultimately makes the decision regarding investment options. though the 3(21) fiduciary generally 
makes a recommendation, it is up to the named fiduciary whether or not to follow that advice. In this 
scenario, the 3(21) fiduciary bears responsibility for the advice he or she provides, but generally not for 
the outcome should the named fiduciary not follow that advice. the doL and federal courts have held 
that the engagement of a 3(21) fiduciary is an indication of prudence.

determining whether someone is functioning as a 3(21) fiduciary involves a “facts and circumstances” 
analysis. Just because someone holds himself or herself out to be a 3(21) fiduciary does not trigger 
3(21) status; as stated earlier, a person’s fiduciary status is determined solely by whether any fiduciary 
activities (spelled out in ErISA Section 3(21)) are performed. the doL recently issued a proposed 
regulation redefining the circumstances under which a person will be deemed to be a fiduciary by 
reason of providing investment advice. In the proposal, the doL expanded broadly on the types of 
activities that will trigger fiduciary status.

Note: A 3(21) fiduciary also could be anyone who exercises any discretionary authority or control over 
management of a plan’s assets, without ever acknowledging in writing that he/she is an investment 
manager (as defined in ErISA Section 3(38)).

Who is a Section 3(38) fiduciary?

3(38) fiduciary status is attained by: 
1.  Meeting the 3(38) requirements listed previously and 
2.  Being appointed as the “investment manager” to a plan by the plan’s named fiduciary and  

accepting the appointment in writing. 

A 3(38) fiduciary also is by definition a 3(21) fiduciary, because a 3(38) fiduciary has discretion, 
authority and control over a plan’s assets. the 3(38) fiduciary therefore assumes legal responsibility 
and liability for the decisions it makes.  

Note: the named fiduciary cannot completely eliminate its fiduciary liability regarding investment 
decisions. Even after appointing a 3(38) fiduciary, the named fiduciary still retains ongoing 
responsibility for the prudent selection, monitoring and evaluation of the 3(38) fiduciary. 

It is also important to understand that the act of managing a mutual fund does not confer fiduciary 
status under ErISA. In fact, ErISA states that the assets of a mutual fund are not plan assets and an 
advisor to a mutual fund is not a fiduciary in managing the mutual fund’s investment portfolio. As a 
result, the investment manager of a mutual fund, in buying or selling underlying securities or selecting 
a sub-advisor, cannot take on an ErISA 3(38) role.  In contrast, the act of buying or selling shares in a 
mutual fund on behalf of the plan in a discretionary fashion can be covered under ErISA Section 3(38). 

6

For plan sponsor and financial professional use only.



A person is a Section 3(21) fiduciary to the extent the person:

• Controls plan management or management of plan assets
• Provides investment advice for a fee (or other direct or indirect compensation)
• Has any responsibility over plan administration  

Key points — EriSA Section 3(38) investment Manager:

• An RIA, bank or insurance company
• Appointed by named fiduciary and has acknowledged fiduciary status in writing
• Has fiduciary responsibility for delegated plan investments
• Authorized to manage, acquire or dispose of any delegated plan asset
• Legally responsible and liable for decisions it makes
• Also a 3(21) fiduciary (due to control over plan assets)       

Potential liabilities of holding fiduciary status:

• A fiduciary who breaches any of the responsibilities, obligations or duties imposed under ERISA can be personally 
liable for reimbursing the plan for any losses resulting from the breach.

• Even if a fiduciary delegates fiduciary duties to others, the delegating fiduciary retains fiduciary responsibility for 
prudently monitoring the performance of those to whom duties have been delegated.

• A fiduciary who breaches his or her obligation can be required to disgorge any profits made as a result of the 
breach and may be subject to additional equitable relief. 

Four categories of Section 3(21) fiduciaries:

1. Named fiduciary — Plan must identify at least one fiduciary that controls plan operations  
(usually the plan sponsor).

2. Investment manager — Appointed by named fiduciary and has acknowledged fiduciary status in writing 
(example could be a registered investment advisor).

3. Trustee — unless directed otherwise, trustees hold title to and manage the assets of the plan. Most 401(k) and 
other defined contribution plans have “directed” trustees who have no investment management responsibilities.

4. Investment Adviser — SEC registered investment advisers or others providing non-discretionary 
recommendations.
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the named fiduciary is responsible and liable for the resulting outcome should it override any decision made by 
the 3(38) fiduciary.



Insurance products and plan administrative services are provided by Principal Life Insurance Company,  
a member of the Principal Financial Group® (the Principal®), des Moines, IA 50392.

© 2011 Principal Financial Services, Inc. All rights reserved.
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WE’ll givE YoU An EdgE®

dISCLoSurES
 

Investors should carefully consider mutual fund’s investment objectives, risks, charges, and expenses prior to investing. A prospectus, 
or summary prospectus if available, containing this and other information can be obtained by contacting a financial professional, 
visiting principal.com, or calling 1-800-547-7754. Read the prospectus carefully before investing.

Before directing retirement funds to a separate account, investors should carefully consider the investment objectives, risks, charges 
and expenses of the separate account as well as their individual risk tolerance, time horizon and goals. For additional information 
contact us at 1-800-547-7754 or by visiting principal.com.

In general, nonqualified plans are not regulated under ErISA. different investment products and financing options apply to nonqualified plans. 
no member company of the Principal assumes any additional fiduciary responsibility for any nonqualified deferred compensation plan. this 
Investment Services information will not apply to securities held by a plan under the plan’s self directed brokerage account. Investment options 
that do not meet specific performance and other criteria may not be available for the Warranty until specific requirements are met.

references to prudence mean compliance with the prudent standard described in §404(a)(1)(b) of ErISA, including following prevailing 
industry standards and generally accepted investment theories. ErISA imposes on the plan administrator ongoing accountability for the 
selection and monitoring of those to whom specific fiduciary responsibilities have been delegated or on whom the plan administrator is 
depending for help in meeting its own fiduciary obligations.

Principal Life is not a fiduciary in the broader context of operating any plan. the selection of any investment options on behalf of a plan is 
the fiduciary responsibility of the appropriate plan fiduciary, which is not Principal Life, nor any affiliate. Principal Life does not guarantee 
performance of any investment option [other than the portion of a group annuity contract that constitutes a guaranteed benefit policy as 
described in ErISA §401(b)(2)]. Principal Life does not guarantee that any investment option will meet the criteria of any particular plan’s 
investment policy statement, include reasonable fees, or otherwise be suitable for use by any specific plan. the fiduciary tasks undertaken 
by Principal Life do not eliminate all responsibilities of the relevant plan fiduciaries for the prudent selection of any investment option for a 
retirement plan. Plan fiduciaries remain subject to a varying amount of ongoing responsibility, depending on the structure of the plan the 
fiduciary serves and the nature of the plan fiduciary’s position. Please consult with your counsel or other adviser as to the responsibility of a 
plan fiduciary with regard to the selection or retention of any plan investment option by a plan fiduciary.

Investment options are subject to investment risk. Shares or unit values will fluctuate and investments, when redeemed, may be worth more 
or less than their original cost. this does not apply, however, to the guaranteed portions of group annuity contracts issued by Principal Life 
that constitute guaranteed benefit policies as defined in ErISA §401(b)(2)(B).

Fixed-income and asset allocation investment options that invest in mortgage securities are subject to increased risk due to real estate 
exposure. Fixed income securities are subject to interest rate risk, and their value will decline as interest rates rise.

Asset allocation does not guarantee a profit or protect against a loss. Investing in real estate, small-cap, international, and high-yield 
investment options involves additional risks. Additionally there is no guarantee this type of investment option will provide adequate income  
at or through retirement.

Equity investment options involve greater risk, including heightened volatility, than fixed-income investment options.

While this communication may be used to promote or market a transaction or an idea that is discussed in the publication, it is intended to 
provide general information about the subject matter covered and is provided with the understanding that none of the member companies 
of the Principal is rendering legal, accounting, or tax advice. It is not a marketed opinion and may not be used to avoid penalties under the 
Internal revenue Code. You should consult with appropriate counsel or other advisors on all matters pertaining to legal, tax, or accounting 
obligations and requirements.

Separate Accounts are made available through a group annuity contract with Principal Life, des Moines, IA 50392. Insurance products 
and plan administrative services are provided by Principal Life Insurance Company. Principal Funds, Inc. is distributed by Principal Funds 
distributor, Inc. Securities are offered through Princor Financial Services Corporation, 1-800-547-7754, member SIPC and/or independent 
broker/dealers. Securities sold by a Princor registered representative are offered through Princor®. Principal Funds distributor, Princor and 
Principal Life are members of the Principal Financial Group®, des Moines, IA 50392. Certain investment options may not be available in all 
states or u.S. Commonwealths.

retirement plans with services provided by Principal Life Insurance Company.

Principal Life is not a fiduciary in the broader context of operating any plan.


